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Roundtable: E-Discovery —
An Ever-Improving, Revolutionary Development

The Editor interviews Warren Sharp,
Vice President — Marketing and Busi-
ness Development, Equivio; Laura
Kibbe, Esq., Senior Vice President,
eDiscovery Solutions, Epiq Systems;
Michael J. Prounis, Chief Executive
Officer/Co-Founder of Evidence
Exchange; David P. Gaines, Vice Presi-
dent of Security and Compliance, Micro
Strategies, Inc.; Richard Cohen, Presi-
dent of RenewData.

Editor: Has the increased accuracy
and efficiency of e-discovery software
significantly reduced its costs as well
as attorney costs in ferreting out sig-
nificant documents?

Sharp: Technology is now available to
identify significant documents. This is a
sea change in the industry. The first gen-
eration of e-discovery technology has
been able to seek out non-significant
documents. At the basic level, this
includes de-duplication and culling by
file type, data range or custodian. More
advanced examples of technology in
this stage include near-duplication algo-
rithms, and email threading, where con-
tent analysis is used to identify emails
that are contained in subsequent layers
of a thread. But once you’ve done all
that, you still have the challenge of find-
ing the significant or relevant docu-
ments among what’s left. That’s costly,
often prohibitively so.

The new generation of e-discovery
technology includes the ability to iden-
tify these significant documents. Initial
attempts to address this problem were
naive applications of keyword search-
ing, which is plagued by accuracy
issues, or clustering by topic, which is
only a tangential solution, organizing
the documents but essentially leaving
the heart of the problem - finding
what’s relevant — intact.

A new wave of technologies has
emerged with the arrival of software
that can learn from a sample set of
coded records. The decisions of docu-
ment relevancy from the sample are
then propagated to the rest of the docu-
ments in the set. This allows litigators to
review fewer documents, and review
them in order of relevancy. We regularly
see cost savings of over 50 percent
through the application of learning tech-
nology.

Kibbe: Yes, in many ways the evolution
of technology in the e-discovery space
has resulted in real cost savings for the
ultimate corporate client on both the e-
discovery provider and outside counsel
front. The real truth is that, in most
cases, less than 20 percent of most doc-
ument sets are relevant. However, the
cost of identifying the subset of these
relevant documents is extremely high,
particularly when an attorney review
team utilizes a linear review.

Today’s advances in technology
allow for the elimination of the waste
associated with traditional linear review
by replacing it with strategies that prior-
itize relevant documents and allow
related documents to be reviewed as a
group. Simply utilizing these two strate-
gies can reduce overall attorney review

spend by at least 50 percent while main-
taining full defensibility, since every
document is reviewed.

For example, today’s prioritization
technologies can be combined with
good project management and work-
flows to identify the 20 percent popula-
tion of the document set that is likely to
be critical to the case. Once identified,
those documents will be sourced to out-
side counsel for final privilege review,
thereby eliminating the need for a first
pass review. In addition to providing a
significant cost savings, prioritizing evi-
dence also allows for a true early case
assessment of the risks involved in the
case. Decisions to proceed and/or settle
can now be made in days or weeks
rather than months or years by having
the ability to focus on the important
documents early.

Prounis: Yes and no. Today’s e-discov-
ery solutions must always pay homage
to the simple things, the blocking and
tackling steps of e-discovery. By that,
we mean the things that determine suc-
cess or failure of the effort, i.e., things
that allow you to declare an effort as
having been done correctly or advise a
regulator that a production was thor-
ough and complete enough. Many of the
tools on the market today only cover
one portion of the waterfront and do lit-
tle or nothing else. Usually, you need to
have a sound and solid foundation in
place to benefit fully from process
enhancements, such as conceptual
search, threading or near duplicate
analysis. When properly deployed,
these enhancements offer major quality
and productivity gains. We deploy them
for early case assessment, foreign lan-
guage detection, “smart batching” dur-
ing the review phase, enhanced privi-
lege analysis and to ensure consistency
of redactions. Given the rapid increase
in ESI volume, new and better methods
are always going to be required. They
can be utilized without sacrificing any
control, completeness and/or project
efficiency! Absent quality control
checks and critical system components,
however, some misdirected E-Discov-
ery products are less reliable and poten-
tially offer partial and incomplete solu-
tions. This can actually increase total
project cost without ever realizing any
true cost savings.

Some leading ESI processing tools
actually ignore encryption, passwords,
embedded files within documents, com-
ments, notes or calendar items. Some e-
discovery tools modify the metadata of
the files upon export and effectively
sever the chain of custody.

Some review tools don’t have any
repository component or production
engines or efficient method to export
data. You may be able to find something
in an eloquent way, but either it takes
forever to export the results or you have
to reprocess the ESI, as it wasn’t
designed to go all the way to produc-
tion. Some concept searching tools
require weeks of software training, sub-
ject matter experts and concept weight-
ing before they even can be used on a
single file. What obligation do you have

to assure yourself, your opponent and
the court that the discovery performed
by your side was credible and that your
tools, process and quality controls work
as promised? Most judges believe you
have a solemn obligation to know these
things! Only through the process of e-
discovery standardization within your
corporation or law firm will cost control
and savings be achieved. Only then will
you realize the benefits envisioned by
your question. Partial tools, however
good at doing one particular task, only
result in partial solutions, which in 2010
simply will not cut it!

Gaines: With the advent of quantum

leaps in data that is now discoverable,
the answer is: it depends on the case.
FRCP Rule 26(b)(2)(B) states “A party
need not provide discovery of electroni-
cally stored information from sources
that the party identifies as not reason-
ably accessible because of undue bur-
den or cost.”

Thanks to increasing technological
dexterity, the definition of “reasonably
accessible” has expanded to include
vast seas of data. Prior to the advent of
e-discovery capabilities, getting data off
backup tapes was considered unreason-
able in all but very “big” cases. It was
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Partners Notes

Goodwin Procter Expands Financial Services Group In New York

Goodwin Procter has announced the
continued expansion of its Financial
Services Group with the addition of
Peter W. LaVigne as a partner in its New
York office. LaVigne advises clients on
a broad range of broker-dealer issues.
He joins the firm from Sullivan &

Cromwell.

Mr. LaVigne’s expertise spans a vari-
ety of broker-dealer issues, including
underwriters” compensation, Financial
Industry Regulatory Authority (FINRA)
issues and business/legal structuring
issues on how to compensate brokers,
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cumbersome, time-consuming and
required lots of human intervention.

Technology has now made data on
tapes “reasonably accessible” in all but
“small” cases. Indexing software has
made analyzing terabytes of data “rea-
sonable” in most cases.

These capabilities have an upside
and a potential downside. The upside is
that far more information is easily dis-
coverable and available. More sophisti-
cated analytics can result in more
sophisticated search algorithms, which
can find relevant information that would
otherwise not surface. The added
dimensions are that the bar has been
raised on what is reasonably accessible
and could result in more custodians and
data locations or sources being added to
the search universe. Further, indexing
content and word context analysis can
find correlations that a team of attorneys
could miss. Also, social network analy-
sis, now made economically possible
with analytics software, can result in
finding additional relevant custodians
and records.

The bottom line is that e-discovery
software can result in greater success in
accessing and locating “reasonably
accessible” data as well as run the risk
of data spoliation and finding smoking
guns. This might increase the risk of
sanctions and/or an unfavorable deci-
sion in a case.

Whether more accurate and efficient
e-discovery software increases or
decreases the cost of discovery (or the
overall cost of a case) is dependent upon
several factors, including the e-discov-
ery skills of the litigants and the judge,
the discoverable records, and the factors
in the case. There is no clear cut answer
- it depends on the case.

Cohen: While it’s clear there have been
significant investments made in e-dis-
covery software over the past several
years, what’s not clear is how much cost
savings these applications have deliv-
ered in aggregate. That’s because tech-
nology advances have been outpaced by
the sheer volume and complexity of the
cases requiring electronically stored
information (ESI). For instance, many
more cases require e-discovery today
than even 24 months ago, and each of
those require an increasing amount of
volume — as email is no longer the only
data type being targeted.

There’s also an overriding question:
has software actually increased the
accuracy and efficiency of e-discovery?
There is no question that technology
like clustering has expedited the
process, however, what we’re hearing
from clients is that there is increasing

push-back from the courts on many of
these advanced technologies because it’s
so difficult to prove that the search
results are accurate due to the complex
mathematics that underpin them.

The smart way to drive cost savings
into e-discovery is to leverage the tried
and true method of developing key-
words to cull the data based on what the
documents are about, and to build effi-
ciencies into how those keywords are
selected in the first place, thus stream-
lining every subsequent step.

Editor: Do you believe that e-discov-
ery is on the brink of taking on the
role currently held by client attorney?
What new advances are being made?

Cohen: e-discovery software will never
take on the role of the client attorney,
nor should it. Such an action would
require an unacceptable reliance on arti-
ficial intelligence to make critical deci-
sions. Consider this: would you be will-
ing to let a robot perform major surgery
on you? Of course you wouldn’t. The
mind of a seasoned surgeon is far more
adaptable to unforeseen circumstances
than that of a computer. The same rea-
soning can be applied to a legal matter.
Technology has a very clear play in
e-discovery, but its role is to supplement
the human mind, not to replace it. Two
examples of this type of technology
from RenewData are Anagram & Vesti-
gate. When combined, they enable the
attorney to make intelligent, swift deci-
sions based on the content of the case —
striking the right balance between speed
and leaving the heavy lifting to humans.

Sharp: On the contrary, we believe that
this new “learning” technology actually
empowers the attorney. The learning
process draws on the input of an experi-
enced, knowledgeable attorney, ampli-
fying the knowledge and experience of
the most savvy resource on the case.
Moreover, the review function remains
in place, only its scope is reduced. We
refer to the “read less, think more” phe-
nomenon enabled by learning technol-
ogy. In recent years, the litigation attor-
ney’s focus has shifted to the soul-
destroying, tedious role of document
review. Learning technology can restore
the litigation attorney to his/her tradi-
tional role as legal analyst and strategist.

Kibbe: We do not believe that e-discov-
ery tools and protocols will ever sup-
plant the critically important, strategic
role that outside counsel provides to cor-
porate clients. Rather, we view the evo-
lution of electronic discovery technol-
ogy as the means by which outside
counsel can provide even better and
faster advice to their clients regarding
the risks involved in a litigation or
investigation, thereby delivering better
outcomes.

non-brokers and financial advisors in
connection with the marketing of vari-
ous financial products. He provides
guidance in the areas of securities and
broker-dealer regulation, including the
registration of new broker-dealers,
mergers and acquisitions involving bro-
ker-dealers and ongoing compliance
responsibilities of broker-dealers, as
well as on FINRA rules concerning cor-
porate financing and underwriter con-
flicts of interest.

Goodwin Procter’s Financial Services
Group is one of the nation’s largest, and
handles a broad spectrum of corporate
and regulatory matters, including acqui-
sitions, product structuring, financing
transactions and multi-faceted internal
reorganizations, on behalf of banks, bro-

ker-dealers, investment advisers, insur-
ance companies and other financial insti-
tutions. The firm represents many of the
largest financial institutions and asset
management firms in the world, as well
as their investors, domestically and glob-
ally. Goodwin Procter attorneys offer
clients expertise in all areas of financial
service law, and routinely work in cross-
disciplinary teams.

Mr. LaVigne serves on the Executive
Committee of the New York State Bar
Association Business Law Section and
is a member of its Securities Regulation
Committee. In addition, he is the found-
ing chair and currently a member of the
American Bar Association Subcommit-
tee on FINRA Corporate Financing
Rules.

Epiq Offers European Document Review Services

Epiq Systems has launched a com-
prehensive European document review
service to assist law firms and corporate
clients with the efficient management of
their e-disclosure and e-discovery
processes. The European offices for the
firm are based in London and Brussels.

Epiq’s new European service offers
onshore legal document review solu-
tions aimed at mitigating the rising cost
of litigation. The service will work
closely to collaborate with law firmsand
corporationson the quality control
process to ensure defensible documenta-
tion that supports court testimony with-
out compromising output quality.

The document review service offer-
ings, featuring customized pricing based
on case requirements, has the ability to
work with any technology platform that
clients may already be using. Epiq’s ser-
vice includes such critical features as
daily reporting with graphical analysis
to show project progress and coding

breakdown.

“The litigation and e-discovery
process in the U.S. differs significantly
from that in the UK and Europe. Epiq’s
new service specifically aims to meet the
needs of European law firms and in-
house counsel by offering the most com-
prehensive document review service
available,” notes Greg Wildisen, Inter-
national Managing Director at Epiq Sys-
tems.

The service is platform agnostic,
enabling the benefits of Epiq’s Docu-
ment Review expertise to be seamlessly
integrated. Advanced analytical capabil-
ities, review accelerators and foreign
language support can be realized with
Epiq’s proprietary document review
application, DocuMatrix, its hosted dis-
covery management platform.

For further information, contact
Laura Kibbe, lkibbe @epigsystems.com
in the U.S. or Greg Wildisen, gwild-
isen@epiqgsystems.co.uk in the UK.
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Editor: Is it important for general
counsel to let their CEOs know about
regulations that dampen their compa-
nies’ ability to aid recovery by grow-
ing their businesses so that their
CEOs can take appropriate action?

Milch: It’s important for CEOs to be
armed with the best information possible
about the effect of particular regulations
on their companies. Providing the CEO
with an analysis of how any particular
set of new laws or regulations affects a
particular business is the general coun-
sel’s job. With appropriate information,
CEOs will be in a position to urge
changes in regulations by educating reg-
ulators about the practical effect of the
regulations and the need for changes.

Editor: How can corporations best
counter anti-corporate thinking that
makes it more difficult to defeat legis-
lation?

Milch: I think first we have to recognize
the fact that there is a pervasive anti-

corporate bias generated by the financial
crisis and most recently by highly pub-
licized cases of both real and alleged
corporate wrongdoing.

Countering that bias begins with
companies doing right by their cus-
tomers — by providing them with quality
products and services and being respon-
sive to their concerns.

Businesses also should be vocal
about the good things they do. Ameri-
can corporations are a well-spring of
benefits for our society — from needed
jobs and valuable goods and services to
local corporate sponsorships and major
foundation support. It is important for
corporate America to be less bashful
about letting the public know the good
and responsible things it does. If busi-
nesses make mistakes, they have to own
up to them, but when they do good
things, they should make sure that peo-
ple know about them, too.

Some executives seem to think that
the best way to deal with anti-corporate
feeling is to stay below the radar. My
own view is that the best way to deal
with the current concern is for corpora-
tions to be full partners in the communi-
ties they serve.



